L egal English has traditionally been a special variety of English. Mysterious in form and expression, it is larded with law-Latin and Norman-French, heavily dependent on the past, and unashamedly archaic. Antiquated words flourish words such as herein, therein, whereas -words long lost to everyday language. A spurious sense of precision is conjured through liberal use of jargon and stilted formalism: the said, aforesaid, the same, such (used as an adjective). Oddities abound: for example, oath swearers do not believe something, they verily believe it; parties do not wish something, they are desirous of it; the clearest photocopy only purports to be a copy; and so on. All this and much more from a profession which regards itself as learned.
In recent years, however, we have seen a growing challenge to traditional legal English.
Some in the solicitors' branch of the legal profession have moved to a more relaxed style of writing; some of their precedents and opinions are now drafted in a style that is less formal and self-important. Change at the bar has been less noticeable. Barristers' opinions generally retain the older, more formal style; so do pleadings, except where forced to confront modernity by external pressures such as the Woolf reforms.
I will argue in this article that both branches of the profession should move to a more modern, relaxed style to 'plain legal language' and that they can do so without loss of legal precision.
We should start with some terminology: what is 'plain language'? Definitions vary, but for me it is language that communicates directly with the audience for which it is written. It allows the reader to understand on a first reading. It is organised in a way that meets the reader's needs, not the writer's needs. It avoids circumlocution and omits surplus words. In short, it uses modern, standard English English of the kind found every day in the better newspapers and journals.
TRADITIONAL LEGAL DRAFTING *W
hy change the way that lawyers have drafted for centuries? Where are the pressures coming from to alter the traditional style of legal writing?
Eest anyone doubt the need to improve the traditional style of legal writing, let me cite several examples. The first is a 'repairing covenant' from a lease that ended up in court on a point of construction (see Ravenseft Properties Ltd vDavstone (Holdings) Ltd [1979] [1987] 2 EGLR 137 at 138). It is a style that exudes verbosity, a verbosity which makes the document far more difficult to read than its subject matter requires. And in the particular case, the verbosity doubtless prompted by a desire to be precise did not in the end prevent litigation over meaning. This exposes one of the great misconceptions of traditional legal drafting that somehow it is more precise than modern, plain language.
Of course, leases are by no means the worst examples we could cite. Mortgages are just as bad. Here is a clause from a current Australian mortgage: 
WHY THE RELUCTANCE TO CHANGE?
Why do lawyers insist on writing in their turgid, complex, traditional style? Cynics argue that it is to preserve mystique and justify incomes. I doubt that this is the reason. Lawyers rarely draft with this purpose in mind, even subconsciously. Rather, the explanation lies in the ethos in which lawyers find themselves. Three chief factors come to mind: inertia, perceived necessity, and insecurity.
Inertia
The first factor is inertia. Lawyers uncritically adopt the style that lawyers have always adopted. This style is inculcated in law schools (see Miner, 'Confronting the 
Necessity
The second factor is necessity or, more accurately, perceived necessity. Lawyers write for a potentially hostile audience, in an adversarial atmosphere. Their documents are prone to scrutiny by loophole-seeking opponents. And so lawyers fear (wrongly, in my view) that change may lead to uncertainty, or simplicity to ambiguity. They fear that departing from traditional language and style may lead to defective drafting and the spectre of professional
Insecurity
The third factor is insecurity. The pace of modern legal practice reduces the time available to research new ways of expressing old ideas; and when time is short it seems safer to stick with the old than risk the new. Of course, to be completely blunt about it, this insecurity is born partly out of ignorance. Lawyers who are secure in their practice areas know that much of what they write can be recast in plainer language, without fear of a defective product.
THE PITFALLS OF CHANGE
There are, of course, some dangers in moving to modern,
standard English. But most are more imagined than real. On closer examination, most carry no real threat to the validity of legal documents. Let me mention three: complexity, safety, and fear of what judges will think.
Complexity
It is said, rightly, that some legal concepts are inherently complex. From this it is argued that they are incapable of expression in plain language. Complex concepts require complex language, it is said. However, existing plain language statutes and documents give the lie to this argument.
The 'argument from inherent complexity', as it might be termed, was rebutted convincingly by the Law Reform Commission of Victoria. As part of its 1987 Report on Plain English and the Law, the Commission translated the Victorian Companies (Acquisition of Shares) Code into plain language. The translation was published as an Appendix to the Report. A more complex subject for legislation could hardly be imagined unless it be income tax legislation (incidentally, the same Commission also studied the comprehensibility of part of the Australian income tax legislation. The result: to understand the legislation (in its form at that time) required 12 years of schooling plus 15 years of university 27 years of education in all!). Similar plain language 'translations' have since been done in other areas of legislation, both here and in Australia, notably corporations law and taxation. In short, experience to date suggests that no area of law is too complex for plain language. Plain language may not be able to simplify concepts, but it can simplify the way concepts are expressed. Used properly, plain language clarifies complex concepts.
Safety
Another argument asserts that the traditional style of legal drafting is 'safe', while plain language is not (see the discussion in Kerr, 'Plain Language: Is it Legal?' (1991) New South Wales Law Society Journal 52; also Justice Hwang, 'Plain English in Commercial Contracts ' (1990) 32 Malayan Law Review 296). This argument runs that many words and phrases have judicially-defined meanings, and that to substitute a modern word is to lose the benefit of that judicial definition.
Meaning may have to be established afresh, perhaps by litigation.
However, this argument appears to have little empirical support. There is no evidence that 'plain language' statutes or documents give rise to more litigation than traditionally-worded documents. If anything, experience with standard-form legal documents suggests the reverse: that a well-drawn plain language document needs no judicial clarification. In contrast, court lists constantly feature cases seeking to divine meaning from traditionallyworded documents.
In any case, the proportion of judicially-defined words and phrases in any given statute or document is likely to be quite small. Research in the United States involving contracts for the sale of land shows that the proportion may be as low as three per cent (Barr, Hathaway, Omichinski and Pratt, 'Legalese and the Myth of Case Precedent ' (1985) 64 Michigan Bar Journal 1136).
I do not mean to suggest that converting time-honoured legal phrases into plain language should be undertaken lightly. The translation process can lead to subtle changes in meaning. Further, the plain language version must capture the legal nuances of the original. For this, research may be necessary. To substitute a new phrase for an old, without appreciating the legal significance of the substitution, is as dangerous as using an old phrase without appreciating its significance. Indeed, to know when to substitute the new and when to retain the old when to leave well enough alone is the most difficult aspect of drafting in plain language. Some genuine legal terms of art are difficult to translate into plain language. Sometimes they embody overtones of meaning that would take pages to explain; and sometimes it may even be more efficient to leave them in the document (but preferably adding a note for the reader, explaining their effect).
But none of these concerns, real as they are, justifies using jargon for its own sake. None justifies perpetuating linguistic eccentricities that serve only to enhance mystique, not legal effect. And yet we lawyers still introduce documents with 'whereas'. We 'execute' them rather than sign them. We 'demise' rather than lease. We 'well and sufficiently repair' when 'repair' will do. We declare something 'null and void' or even 'null and void o and of no further force or effect whatsoever' when 'void' will do. We 'give devise and bequeath' when 'give' will do. We pass 'right, title and interest' when 'interest' will do. Not content with 'convey', we 'hereby convey'. We insist on 'shall' to impose obligation when the rest of the r o community uses 'must' (for an interesting discussion of 'must' in the Australian Law Journal, see (f989) 63 ALJ 75-78, 522-525, 726-728; (1990) 64 ALJ 168-169. For a more detailed study, see Kimble, 'The many misuses of Shall' (1992) 3 Scribes Journal of Legal Writing, 61-77.
In Australia, there is no doubt that 'must' is quite sufficient to impose an obligation: South Australian Housing Trust v Development Assessment Commission (1994) 63 SASR 35 at 38). None of these hallowed words and phrases is a true term of art. All can be simplified, and some can be discarded completely.
Judges and 'tradition'
It is also sometimes said that judges prefer the 'traditional' style of legal drafting. A statute or document must be drafted to be litigation-proof; and (so the argument runs) since all litigation is decided by judges, and since judges prefer 'traditional' drafting, statutes and documents should be drafted in that way. This argument seems inherently weak; but in any case it is countered by evidence that judges in fact prefer documents to be in plain language. Surveys of American judges show that, given the choice, over 80 per cent would prefer to see pleadings in plain language rather than in traditional form (see Harrington and Kimble, 'Survey: Plain English Wins Every Which Way ' (1987) Appeal has dismissed plain language as an excuse for split infinitives and woolly thinking. But I suspect that even they would accept albeit grudgingly that modern Australian statutes, which are now increasingly being drafted in a plainer style, are far easier to read and apply than their traditionally-drafted forebears.
SOME BENEFITS OF PLAIN LANGUAGE
Having considered some of the pitfalls, let us now turn to some of the advantages that flow from using modern, standard English 'plain English' in statutes and private legal documents.
I want to suggest three: efficiency, reduced errors, and the image of the legal profession.
Efficiency
Plain language statutes and documents are more 'efficient' than traditionally worded ones. They are easier to read, for both lawyers and non-lawyers, saving time for lawyers and non-lawyers. In a study for the Law Reform Commission of Victoria, lawyers read counterpart versions of the same statute, one written in plain language and the other in traditional language.
The time taken to understand the plain language version was between onethird to one-half less than the time taken to understand the traditional version (the results are recorded in Eagleson, 'Plain English -A Boon for Lawyers ' [1991] The Second Draft, Legal Writing Institute, p. 12.) Also, because plain language documents are easier to read, queries about meaning are reduced. Many corporations and government agencies here and abroad claim to have saved substantial amounts by converting their standard-form documents to plain language. A recent survey in the United States by Professor Joseph Kimble records numerous examples of impressive savings that have followed the adoption of plain language documents Kimble, 'Writing for Dollars, Writing to Please ' (1996-1997) 
Image of the legal profession
Thirdly, plain language enhances the image of the legal profession, the obscurity of whose traditional language has long been a source of ridicule. And quite apart from its obscurity, legal writing is impersonal. It creates barriers of aloofness. It intimidates readers and keeps them in the dark. Surveys in the United States and Canada disclose that readers find legal language 'seriously incomprehensible' and find legal documents 'difficult/very difficult' to read (see Benson, 'The End of Legalese: The
Game is Over ' (1984-1985) 
CONCLUSION
The benefits of plain legal language greatly outweigh any pitfalls that lie in the path of its adoption. Inevitably, in time, plain language will become the norm. The pressures will be too hard to resist. But it may be a long time coming. Traditional legal language will be a long time dying. But die it will, under the weight of the reality that it is imperfect and that modern, 
